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In this class action |lawsuit alleging contractual breach

and unfair business practices, CGeneral Mtors Acceptance



Cor poration (GVAC) appeals fromthe part of the judgnent finding
a breach of contract and fromthe trial court’s orders denying
its notions to vacate the judgnent and for judgnent
notwi t hstandi ng the verdict (No. C032862); GVAC al so appeal s
froman order awarding attorney fees and costs to the plaintiff
class (plaintiffs) (No. C034059).1 This action concerns GVAC s
practice of buying property damage i nsurance when autonobil e

| oan borrowers fail to do so thenselves. Plaintiffs also
appeal ed fromthe judgnment, but have abandoned their appeal.

On appeal fromthe judgnment and posttrial orders, GVAC
contends that the accelerated nethod it used to conpute earned
i nsurance prem uns was objectively and commercially reasonabl e
as a matter of law, and that plaintiffs failed to prove
proxi mately caused danage. W disagree. In doing so, we
exam ne the nature of the inplied covenant of good faith and
fair dealing in the context of discretionary contractual power,
as well as the issue of proving individual danages in the
context of a class action |awsuit.

On appeal fromthe attorney fee and cost order, GVAC
contends that plaintiffs were not prevailing parties under G vil
Code section 1717, that the trial court awarded excessive fees,

and that the trial court erred in awarding costs. W disagree.

1 There have been four appeals in this matter--two prior and
the two currently before us. The two prior appeals were the
“Ref erence Appeal” (No. C024177), and the “Injunction Appeal”
(No. C024270). The two appeals currently before us are the
“Judgnent Appeal” (No. C032862), and the “Attorney Fees/ Costs
Appeal ” (No. C034059).



In doing so, we discuss the section 1717 |egal standard in
the context of a class action, and we al so conclude that GVAC
may not obtain the cost of a transcript it prepared for an
unsuccessful appeal that it later used in a successful appeal.

Accordingly, we affirmthe judgnent, the posttrial orders,

and the attorney fee and cost order.
BACKGROUND

GVAC, a wholly owned subsidiary of General Mdtors
Cor poration, finances autonobile purchases. A purchaser who
buys an autonobile on credit typically signs a conditional sales
agreenent granting the seller or its assignee a security
interest in the autonobile.

The standard conditional sal es agreenent accepted by GVAC
(hereafter sales agreenent or standard sal es agreenent) requires
the borrower to maintain physical danage insurance on the
autonobil e during the termof the sales agreenent. Wen a
borrower fails to maintain such insurance, or when a | apse in
i nsurance coverage is detected, GVAC generally notifies the
borrower and warns that it will purchase such insurance if the
borrower does not; this insurance is known as coll ateral
protection insurance (CPl).

GVAC purchases CPlI from Motors Insurance Conpany (MC), a
whol Iy owned subsidiary with GVAC as its only custonmer. In
effect this makes GVAC the insurance adm nistrator.

GVAC purchases CPI to cover the remaining termof the
sal es agreenent. This is known as a renmining-term policy.

The borrower may pay the entire premiumimedi ately, or add



the premumto the sal es agreenent bal ance and pay it off
over the remaining termof the agreenent with an added fi nance
char ge.

Nearly half of the CPl policies that go into effect are
cancel led during their first year. Nearly a third of purchased
CPl policies do not go into effect at all because the borrower
notifies GVAC, within 10 days of notification of GVAC s CP
purchase, that the borrower has insurance; these policies are
“flat-cancell ed” and the borrower is not charged for them the
flat-cancel |l ed borrowers were excluded fromthe class.

When a remaining-term CPl policy goes into effect and is
cancel | ed before the end of its term the borrower is refunded
t he unearned premium or credited with the unearned premumif
GVAC has not yet received full paynment. 1In calculating the
unearned premumto be refunded or credited, GVAC uses an
accel erated net hod whereby nore of the total premiumis earned
at the beginning of the policy period; thus, a CPl policy
cancel l ed hal fway through its termwould result in significantly
| ess than half of the prem um being refunded or credited. This
nmet hod can be contrasted, for exanple, w th another mnethod
commonly used--the pro rata-by-tinme nmethod--in which a hal fway
cancel lation would result in half the prem um being refunded or
credited (i.e., proportional over tine).

The underlying suit was filed as a class action in early
1993 by various GVAC borrowers for whom CPI had been purchased
pursuant to the standard sales agreenent. Plaintiffs clained

that GVAC charged exorbitantly for CPl by charging for certain



coverages, expenses, policy |lengths, and deductibles, and by
cal cul ati ng unearned premiumrefunds. Plaintiffs asked for an
injunction, restitution, declaratory relief and danages. The
cl ass was subsequently certifi ed.

GVAC filed a cross-conplaint, seeking to collect anounts
that nmenbers of the plaintiff class owed it under their standard
sal es agreenents. The trial court denied GVAC s notion to
certify a cross-defendant class, and GVAC unsuccessfully
petitioned this court for a wit of mandate.

Trial began in May 1995. A jury determned plaintiffs’
breach of contract claim The rest of plaintiffs’ clains--for
violation of the unfair conpetition |aw (Bus. & Prof. Code,

§ 17200), unjust enrichnment and declaratory relief--were deened
equitable in nature and the trial judge heard those
si mul t aneousl vy.

In a special verdict covering liability on the breach of
contract claim the jury found that GVAC breached the standard
sal es agreenment by the accelerated nethod it used to conpute
unearned premiumrefunds. The jury also found that GVAC di d not
breach the standard sal es agreenment by charging for certain
coverages, expenses, policy lengths, and deducti bl es regarding
CPI .

In a special verdict on damages, the jury found that
plaintiffs had suffered actual damages in the “total anount” of
$1, 863, 187.16 on the contract breach.

On the remaining equitable clains, the trial court found

that GVAC had engaged in two unfair business practices:



i mposi ng finance charges on a remai ning-term CPl policy;

and i nadequately disclosing to borrowers the nethod it used to
calculate premumrefunds or credits. The trial court issued an
i njunction enjoining GVAC fromengaging in these two practices.
In a prior appeal (No. C024270), we reversed this injunction
order in an unpublished decision (hereafter the Injunction
Appeal ) .

In its judgnment, the trial court added approxi mately
$1.2 million in prejudgment interest to the damage figure found
by the jury, for a total judgrment of $3,074, 307.65. The court
denied the plaintiffs’ equitable clainms, and denied GVAC any
relief on its cross-conplaint. The court also denied GVAC s
notions to vacate the judgnment and for judgnment notw t hstandi ng
t he verdict.

In a postjudgnent order, the trial court found plaintiffs
to be the prevailing party and awarded them attorney fees of
approximately $3.6 million and costs of about $155,000. The
court also denied GVAC s cost request of $31,488 for a
reporter’s transcript that was originally prepared for its
unsuccessful Reference Appeal but was incorporated by reference
in the Injunction Appeal.

D scussl oN
The Judgnment Appeal (No. C032862)

1. The Accel erated Method for Conputing Earned
Prem uns and Hence Preni um Refunds

Under the standard sal es agreenent, when a borrower fails

to mai ntain property damage i nsurance on the purchased



aut onobile, GVAC is authorized to obtain CPI. As we noted in
our opinion in the Injunction Appeal, the standard sal es
agreenent | eaves the specific terms of the CPlI policy to GVAC s
reasonabl e di scretion, including the method for conputing
prem um refunds or credits upon cancellation. Because the
standard sal es agreenent does not expressly cover the nethod for
cal cul ating prem um rei nbursenent but |eaves that nethod to
GVAC s discretion, the issue of whether GVAC breached the
standard sal es agreenent involves whet her GVAC breached the
i nplied covenant of good faith and fair dealing. “‘Every
contract inposes upon each party a duty of good faith and fair
dealing in its performance and its enforcenment.’” (Rest.2d
Contracts, § 205.)"2 This covenant particularly applies where,
as here, the contract gives one party a discretionary power
affecting the rights of the other.3

GVAC concedes the trial court properly instructed the
jurors on the inplied covenant, telling themin part:

“A contract may give one party a discretionary power
affecting the rights of another party. . . . Th[is]
di scretionary power nust be exercised in accordance with
reasonabl e standards .

“I'n determ ning whether a party given a discretionary power

has breached the inplied prom se of good faith and fair dealing,

2 Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683
(Fol ey).

3 Carma Devel opers (Cal.), Inc. v. Marathon Devel opnent
California, Inc. (1992) 2 Cal.4th 342, 372 (Carmm).



you may consider whether [f] . . . [Y] [t]he party’s conduct
was objectively unreasonable. . . .7 (ltalics added.)

“The neaning of the inplied prom se of good faith and fair
deal i ng depends on the express terns of the contract and the
| egitimate expectations of the parties arising fromthose
terms.” (ltalics added.)

GVAC naintains that it did not breach the inplied covenant
because the accel erated nmethod for conputing earned prem uns and
hence any prem umrefunds is objectively reasonable as a natter
of | aw.

GVAC initially notes our statenment in the Injunction Appea
opi nion that GVAC uses “an accel erated earni ngs rate whereby
nore of the total premiumis credited to the beginning of the
policy period when the value of the insured autonobile, and thus
the risk of loss, is greater than at the end of the policy
period.” Along simlar Iines, GVWC quotes the trial court’s
observation, in its statenent of decision, that the evidence
established a “strong business justification” for conputing
earned prem unms by an accel erated net hod because the risk of
physi cal damage is greater at the beginning of the policy term
and di m ni shes throughout the course of the term

For purposes of establishing the objective reasonabl eness
of the accelerated nmethod as a matter of |aw and thus
overturning the jury verdict, GVAC reads too nuch into our
statenment and that of the trial court. Wile these statenents
concede the reasonabl eness of the accelerated nethod in theory,

t hey cannot be stretched to concede the reasonabl eness, as



a matter of law, of the particular accel erated nethod GVAC used
here. The “accel erated nmethod” does not refer to just one

nmet hod; varyi ng accel erated net hods exi st with varying

accel erati ons.

One key neasure of reasonabl eness, for exanple, is how well
GVAC s accel erated net hod natched the premiumearned to the risk
insured. Substantial evidence showed a msmatch in this face-
of f, including evidence of CPlI’'s excessive profitability;
col l ection of prem uns based on hi gher | oan bal ances but paying
the vast majority of clainms based on nuch | ower repair costs;
use of the pro rata-by-tinme nethod to conpute prem um refunds
for cancelled CPlI policies with a termof one year or |ess; and
purchase of nulti-year remaining-termpolicies with the entire
prem um added to the outstanding | oan, even though nearly
80 percent of CPI policies either never went into effect or
were cancelled within the first year.

GVAC al so argues that it could not disappoint any
“legitimate expectations” arising fromthe express terns of the
standard sal es agreenent because that agreenent did not nention
any nmethod for conputing prem umrefunds; furthernore, as noted
in the Injunction Appeal opinion, the standard sal es agreenent
permts GVAC to “unilaterally decide” the nethod for conmputing
such refunds.

This argunent, however, suffers from problens, theoretica
and practical.

Theoretically, it cones close to dispensing with the

i nplied covenant of good faith and fair dealing. Although



t he standard sal es agreenent does not expressly nention the

met hod for computing premiumrefunds, the inplied covenant is
just that--“inplied’--and it functions because sonethi ng has not
been “expressly” nmentioned in a contract. (O course, the

i npli ed covenant does not exist in a vacuumand is circunscribed
by the purposes and express ternms of a contract, and the jury
was so instructed.)* The standard sal es agreement does state
expressly that if the borrower fails to nmaintain property danage
i nsurance for the purchased car, GVAC will procure such

i nsurance and the borrower mnust pay the premuns for it. From
this, a borrower can legitinately expect that an appropriate
anount of the premiuns will be refunded if the insurance is
ended before its term And although GVAC can “unil aterally

deci de” the prem um refund nethod, that decision, pursuant to
the inplied covenant, nust be a reasonable one; legitimte
expectations naturally flow fromthis recognition.?

Practically speaking, the standard sal es agreenent states
in part with respect to CPI:

“I NSURANCE: You agree to keep the vehicle insured in favor
of us with a policy satisfactory to us, with conprehensive theft
and col lision coverage, insuring the vehicle against loss in
anounts not | ess than the unpaid sunms owed under this contract.

If you fail to maintain such insurance, we nmay, at our option,

4 Carma, supra, 2 Cal.4th at page 373; Foley, supra, 47 Cal.3d
at page 690; Badie v. Bank of Anerica (1998) 67 Cal.App.4th 779,
795.

5 Carmm, supra, 2 Cal.4th at page 372.
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procure such insurance . . . and you agree to pay for the

i nsurance and finance charges on the prem uns . From
this provision, borrowers can legitimately expect that CPl wll
accord with their experience with customary property damage

aut onobi | e i nsurance (conprehensive and collision). GVAC
concedes the evidence indisputably showed that the pro rata-by-
time method, also known as the actuarial nmethod, is commonly
used to conpute prem um refunds on autonobile insurance policies
for conprehensive theft and collision coverage. In fact, GVAC
used the pro rata-by-tinme nethod to conpute prem um refunds on
its “non-remaining terni CPl policies (i.e., policies issued for
ternms of a year or |ess).

Mor eover, GVAC s standard sal es agreenent specifies that
the borrower agrees to pay for CPl “according to the notice we
send you.” A legally required and publicly avail abl e statenent
on file with the Mchigan Insurance Bureau states with respect
to GVAC s CPI that “Return premiuns will be calculated on a pro
rata basis when cancelling the Policy and/or Individual
Certificate.” And the individual CPl certificate sent to GVAC
custoners states that prem um refunds upon cancellation “shal
be conputed pro-rata under the customary pro-rata cancell ation
table.”

GVAC cannot argue that, given the standard sal es
agreenent’s silence on the issue of the prem umrefund nethod,
there can be no substantial evidence of any legitimte
expectations regarding that nethod. The tables can be turned

on such silence. 1In light of the evidence of the custonmary

11



aut onobi | e i nsurance policy and the notices just described,
a borrower legitimately can expect in the face of such silence
that a pro rata-by-tinme refund nethod will be used.

Nor can GVAC rely on our Injunction Appeal opinion, which
concluded that the CPl certificate notice was not an unfair
busi ness practice under Busi ness and Professions Code
section 17200. As we noted in that opinion, an unfair business
practice claimunder section 17200 is nore akin to a tort than a

contract claim and requires a finding that the public is

likely to be deceived (in the Injunction Appeal, there was
evi dence showing that the term*“pro rata,” by itself, neans pro
rata-by-tinme, so, as we concluded, the CPl certificate notice of
“pro-rata under the customary pro-rata cancellation tabl es” nust
have neant sonmething else; in fact, these tables referenced two
accel erated nethods). By contrast, in this appeal, we are
considering a contract claimthat requires the | ess stringent
finding of “legitimate expectati on” based on the contractual
terms and relationship. As we said in the Injunction Appeal,
“unli ke the covenant of good faith, the question whether a
particul ar business practice is ‘unfair’ within the neani ng of
section 17200 is independent of any contractual relationship

bet ween the parties.”

2. Proving Danages

GVAC contends the plaintiffs failed to prove that the

contract breach involving the nethod for conputing prenm um

refunds proxi mately caused any damages. We di sagree.

12



We first consider the issue of the fact of damages. The
jury found that GVAC breached the standard sal es agreenent
t hrough the accelerated nethod it used to conmpute prem um
refunds upon CPlI cancellation. As nade clear through the
posture of plaintiffs’ case and the special verdicts on
liability and damages, the jury found that GVAC unreasonably
overcharged for the CPI prem uns by refunding too little of the
prem um upon cancel l ation; this overcharging violated the
covenant of good faith and fair dealing inplied in the sales
agreenment. Thus, the contract breach actually caused danmages.

Not so fast, argues GVAC. Plaintiffs failed to prove that
the class had suffered any damages because the class as a whole
owed GVAC nore for CPlI than the anount of the alleged CPI
overcharges clainmed by the class as a whole. Since the
evi dence, however, also showed that there was a significant
nunber of class nmenbers who had paid off their CPlI bal ances, the
trial court directed that damages be bifurcated fromliability
and assessed individually by checking each class nenber’s CPI
bal ance and the anount of CPlI prem uns each nenber had paid; a
col | ective approach would unfairly deprive those who had paid
of f their CPI bal ances, including overpaynents on which GVAC was
liable, fromrecovering anything.

The trial court’s approach to the fact of damages was
proper, and naintained the class action nature of the |awsuit.
A class action can be namintained even if each class nenber nust
at sone point individually show his or her eligibility for

recovery or the amount of his or her danmages, so |ong as each

13



cl ass menber would not be required to litigate substantia
and nunerous factually unique questions to determ ne his or her
i ndi vidual right to recover.®

Here, the class had a standard sal es agreenment wi th GVAC.
The question of liability was anenable to class treatnment. The
guestion of danmages required a check of each class nenber’s CPI
account to determne if the nenber could actually recover nonies
because of the accel erated nmethod for conputing prem um refunds.
This check was done and the jury awarded a “total amount” of
damages to be all ocated to approxi mately 14,000 out of 116, 000
cl ass nenbers. The remaining class nenbers did not share in the
damages awar ded because they did not cancel CPlI during the class
period, or because they had CPI policies covering terns of one
year or less with prem umrefunds governed by a pro rata-by-tine
nmet hod, or because they did not pay enough of their CPlI account
to GVAC to have suffered any damages resulting fromthe smaller
refund. As we noted in our Injunction Appeal opinion, when a
CPl remaining-termpolicy is cancelled before the end of its
mul ti-year term the borrower is either refunded the unearned
prem umor the anount is credited to his account if GVAC has not
yet received full paynment. GVAC notes in its brief that when

the Injunction Appeal opinion overturned the trial court’s

6 Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 706, 713, 715-
716 (Daar); Enploynent Devel opnent Dept. v. Superior Court
(1981) 30 Cal.3d 256, 266 (Enploynent Devel opnent Dept.);
Vasquez v. Superior Court (1971) 4 Cal.3d 800, 809, 815
(Vasquez); Collins v. Rocha (1972) 7 Cal.3d 232, 238 (Collins).
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findings that GVAC had engaged i n unfair business practices,
the plaintiffs’ claimfor restitution and credits was undercut;
consequently, the final judgnment contains no provision for
restitution or credits.

Where the fact of damages is certain, as here, the anopunt
of dammges need not be calculated with absolute certainty.’ The
| aw requires only that some reasonabl e basis of conputation be
used, and the result reached can be a reasonabl e approxi mation.8

Here, the jury was presented with a reasonabl e basis for
computi ng damages resulting fromuse of GVAC s accel erat ed
met hod for premiumrefunds.® The plaintiffs had their expert
guantify the amount by which the refunds conputed on a pro rata-
by-ti me basis exceeded the refunds GVAC had actually paid class
menbers using the accel erated nethod. This approach was
supported by evi dence that conprehensive and col lision
aut onobi | e i nsurance prem umrefunds are comonly, if not
customarily, conputed on a pro rata-by-tine basis, that GVAC
used this basis to conpute prem umrefunds on CPl policies of
one year or less, and that notices related to the standard sal es

agreenent nentioned cancellation in “pro-rata” terns.

7 GHK Associates v. Mayer Goup, Inc. (1990) 224 Cal . App. 3d
856, 873 (GHK Associates); DuBarry Internat., Inc. v. Southwest
Forest Industries, Inc. (1991) 231 Cal.App.3d 552, 562
(DuBarry) .

8 GHK Associ ates, supra, 224 Cal.App.3d at page 873; DuBarry,
supra, 231 Cal.App.3d at page 562.

9 See DuBarry, supra, 231 Cal.App.3d at page 562.
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That brings us to GVAC s final point on the issue of
damages. GVAC contends the trial court erred in excluding
evi dence that GVAC s CPlI prem uns were | ower because of the
addi ti onal funds engendered fromthe accel erated nethod. The
trial court afforded GVAC anpl e opportunity to present an offer
of proof regarding this benefit. The best GVAC coul d nuster was
evi dence that two insurance carriers had filed premumrates for
two CPlI policies with the California Departnent of |nsurance
based on an accel erated nethod, and had apparently received a
5 to 30 percent discount for one policy on this basis, and a
10 percent discount for the other.

The trial court did not abuse its discretion in excluding
this evidence. As with danages, there nust be a reasonable
basis for quantifying offsets.10 GWAC s CPI policy was filed
with the insurance authorities in Mchigan, not in California.
It was specul ati ve whether the M chigan authorities would
approve a higher premumfor a remaining-termCPl policy based
on use of a pro rata-by-tinme refund nethod. The w de
variability of the California discount rates--including a span
of 25 percent (or a 600 percent difference) in one of the
policies--greatly reduced their relevant punch. And GVAC did
not quantify any sort of discount factor for the accel erated

met hod it used.

10 John Morrell & Co. v. Local Union 304A (8th Gir. 1990)
913 F. 2d 544, 557.
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We concl ude the judgnment and posttrial orders should be
affirmed. We turn to the appeal of the order awardi ng attorney
fees and costs.

The Attorney Fees/ Costs Appeal (No. C034059)

1. Attorney Fees

Pursuant to G vil Code section 1717 and an attorney fee
provision in the standard sal es agreenent, the trial court
awarded plaintiffs $3,629,275 in attorney fees on their contract
action.

GVAC contends this order nust be reversed because the trial
court applied the wong | egal standard, the evidence is
insufficient to support the order, and the anount awarded is
excessive. W disagree.

a. Legal Standard

Cvil Code section 1717, subdivision (a), authorizes an
award of attorney fees to a prevailing party “[i]n any action
on a contract” “to enforce that contract” if the contract
provi des for an award of attorney fees. Subdivision (b)(1)
of section 1717 states that “the party prevailing on the
contract shall be the party who recovered a greater relief in
the action on the contract” and shall be determ ned by the
court.

“If neither party achieves a conplete victory on all the
contract clainms, [as is the case here,] it is within the
di scretion of the trial court to determ ne which party prevail ed
on the contract or whether, on bal ance, neither party prevail ed

sufficiently to justify an award of attorney fees. ‘[I]n

17



deci di ng whether there is a “party prevailing on the contract,”
the trial court is to conpare the relief awarded on the contract
claimor clains with the parties’ demands on those sanme clai nms
and their litigation objectives as disclosed by the pleadings,
trial briefs, opening statements, and simlar sources.”1l “[I]n
determning litigation success, courts should respect substance
rather than form and to this extent should be guided by
‘equi tabl e consi derations.’”12

The section 1717 phrase “greater relief . . . on the
contract” does not necessarily mean greater nonetary relief.13

The trial court is given “wide discretion” in determ ning
whi ch party prevailed, and we will not overturn that
determ nation “absent a clear abuse of discretion.”14

GVAC s attack on the |l egal standard the trial court used is
t wo- pronged. First, GVAC contends the trial court applied the
“net nonetary recovery” standard the plaintiffs had advocated
rat her than the correct conparative approach set forth by the
state Suprene Court in Hsu and Scott. GVAC is m staken

Inits attorney fee order, the trial court stated:

“Pursuant to the standards set forth in Hsu v. Abbara

(1995) 9 Cal.4th 863, plaintiffs are the prevailing party in

11 Scott Co. v. Blount, Inc. (1999) 20 Cal.4th 1103, 1109
(Scott), quoting Hsu v. Abbara (1995) 9 Cal.4th 863, 876 (Hsu).

12 Hsu, supra, 9 Cal.4th at page 877, italics omtted.
13 Sears v. Baccaglio (1998) 60 Cal.App.4th 1136, 1154 (Sears).
14 Sears, supra, 60 Cal.App.4th at page 1158.
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the action on the contract. Although plaintiffs did not obtain
a conplete victory, they recovered the greater relief as a
result of the jury' s verdict. Judgnent was entered in favor of
plaintiffs and against [GVAC] in the sum of $3, 074, 307.65 and
GVAC s cross-conplaint was dismssed. The Court finds that, on
bal ance, plaintiffs prevailed sufficiently on their breach of
contract cause of action to justify an award of attorneys’ fees
under G vil Code section 1717.”

In determ ning who was the prevailing party on the contract
action, the trial court did not sinply use the “net nonetary
recovery” standard advocated by plaintiffs. Instead, the tria
court used the “standards set forth in Hsu” (i.e., the
conparative approach), finding that “on bal ance[] plaintiffs
prevailed sufficiently on their breach of contract cause of
action” to have nmet the section 1717 prevailing party definition
of having recovered the “greater relief.” Unless the record is
to the contrary, we nust take the trial court at its word and
assune it did its duty.® W wll look at that record when we
di scuss GVAC s contention on substantial evidence.

The second prong of GVAC s argunent that the trial court
applied the wong legal standard is that the trial court
erroneously refused to assess prevailing party status on an
i ndi vi dual basis. Again, GVAC i s m staken.

Because only about 14,000 of the 116, 000 cl ass nenbers

wer e awar ded damages (including only one of the four named

15  See Evidence Code section 664.
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plaintiffs), GVAC contends it prevailed on the “multiple,
i ndependent” contracts involving those who did not recover any
damages.

As we di scussed in section 2 of the Judgnent Appeal above,
GVAC has m sperceived the nature of a class action. Briefly,

a class action can be maintained even if each class nenber nust
at sone point individually show his or her eligibility for
recovery or the anount of his or her danamges, so |long as these

i ndi vi dual issues do not overwhelmthe class issues.1® Liability
was determ ned here on a class-w de basis because the class had
a standard sal es agreenent with GVAC. Danmages were awarded in a
cl ass-wi de, |unp-sum net-paynent anmount after each class
menber’ s CPl account was assessed individually.

Nor does the present action involve “nultiple, independent”
contracts as GVAC argues. GVAC seeks to fall within the
principle set forth in Arntz Contracting Co. v. St. Paul Fire &
Marine Ins. Co.17 In Arntz, a general contractor and its surety
sued one another on their separate contracts and different
victors energed for each contract.18 The court stated, “Wen an

action involves multiple, independent contracts, each of which

16  Daar, supra, 67 Cal.2d at pages 706, 713, 715-716; Enpl oynent
Devel opnent Dept., supra, 30 Cal.3d at page 266; Vasquez, supra,
4 Cal.3d at pages 809, 815; Collins, supra, 7 Cal.3d at page

238.

17 Arntz Contracting Co. v. St. Paul Fire & Marine Ins. Co.
(1996) 47 Cal.App.4th 464 (Arntz).

18 Arntz, supra, 47 Cal.App.4th at pages 471-475.
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provi des for attorney fees, the prevailing party for purposes
of Civil Code section 1717 nmust be determ ned as to each
contract regardl ess of who prevails in the overall action.”1®

Arntz does not apply here. It was not a class action.
More inportantly, the present action involves a standard sal es
agreenent offered to a class of borrowers instead of the
“mul tiple, independent” contracts exenplified in Arntz.

Nor is the federal appellate decision in Woldridge v.
Mar | ene I ndustries Corp. helpful to GVAC.20 Wol dridge was a
class action sex discrimnation suit that challenged an
enployer’s maternity | eave policy which forced pregnant
enpl oyees to take prescribed | eave periods.2l The court agreed
with the enployer’s argunent that attorney “tine spent
litigating the individual danage clains of class nenbers who did
not receive danages [could not] be conpensated since these
persons [were] not prevailing parties within the neaning of the
attorneys’ fees statute.”?22

I n what ever way Whol dridge aligns with the nature of the
cl ass action as defined by the California courts, its facts are
enough to distinguish it here. The attorney fee issue in

Wool dri dge concerned the “tine spent litigating the individual

19 Arntz, supra, 47 Cal.App.4th at page 491; accord, Hunt v.
Fahnest ock (1990) 220 Cal. App.3d 628, 630.

20 \Wpol dridge v. Marlene Industries Corp. (6th Gr. 1990)
898 F.2d 1169 (Wol dri dge) .

21 \Wol dridge, supra, 898 F.2d at page 1171.
22 \Wol dridge, supra, 898 F.2d at page 1173.
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damage clains of class menbers.”23 Wol dri dge enconpassed
extensive litigation on those clainms. The sane cannot be
said here. |In Woldridge, “damage hearings” were held
and the “individual enployees” were called “to testify about
t heir damage claims.”24 Nunerous, substantial, and factually
uni que questions were directed at each enpl oyee. 25

In short, the trial court had it right when it commented
with respect to the award of attorney fees and costs: “Contrary
to [GVAC s] assertions, this case has always maintai ned the
character of a class action lawsuit and it is entirely
appropriate to look at the results obtained by the class as a
coll ective group.”

b. Substantial Evidence

GVAC contends that use of the Hsu-Scott conparative
approach can lead to only one reasonabl e concl usion: GVAC
recovered the greater relief on the contract clains and is
therefore the prevailing party under Civil Code section 1717.
We di sagr ee.

GVAC tallies a score by noting that it prevailed on all of

plaintiffs’ contract clainms (i.e., the all eged overcharges for

23 \Wol dridge, supra, 898 F.2d at page 1173, italics added.
24 \Wpol dridge, supra, 898 F.2d at page 1172.

25 \Wol dridge, supra, 898 F.2d at page 1172; see Vasquez, supra,
4 Cal.3d at page 809 (class action may be inappropriate if class
menbers would be required to litigate nunerous, substantial,
factual ly unique questions to determ ne their individual rights
to recover).
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certain CPl coverages, expenses, policy |engths, and
deductibles), losing only on the claiminvolving its accel erated
met hod for computing prem umrefunds upon CPlI cancel |l ati on.
Plaintiffs concede the tally but dispute its significance. They
counter that the refund-based breach was one of the two major
clainms that pronpted the lawsuit, and constituted a significant
victory given the high percentage of CPl policies that are
cancel l ed before the end of their term In any event, the
plaintiffs in Krueger v. Bank of America were deenmed to be a
prevailing party for section 1717 purposes even though they
failed to prevail “on virtually all causes of action stated in
their complaint.”26 The plaintiffs in Krueger had been
exonerated fromany further liability on certain guarantees, and
the court said “[t]his was no hollow victory.”27 Plaintiffs’

j udgnment on the contract was “no hollow victory” either.

GVAC cites to plaintiffs settlenent and danage proposals,
and concludes that plaintiffs recovered only a 20th of what they
sought. Plaintiffs say this conparison involves apples and
or anges because those proposals represented total alleged
over charges conbi ning cash and account credits, while the
j udgnment was only in cash and represented net anmounts of excess
paynents (i.e., net of GVAC s substantial offsets), not total

over char ges.

26 Krueger v. Bank of America (1983) 145 Cal . App.3d 204, 217
(Krueger) .

27 Krueger, supra, 145 Cal.App.3d at page 217.
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GVAC di scounts the dism ssal of its cross-conplaint,
contendi ng the dism ssal was sinply because the cross-conpl ai nt
coul d not be pursued as a class action. The facts renain,
however, that GVAC took nothing on its cross-conpl aint,

t he cross-conpl aint had sought all outstandi ng anobunts that
cl ass nmenbers owed under the standard sal es agreenent, and
plaintiffs established a substantive breach of that agreenent.

Finally, GVWAC clains that plaintiffs did not achieve their
other litigation objectives. Plaintiffs, however, presented a
declaration froman MC official stating two itens of interest:
first, beginning February 19, 1996, the CPlI certificate sent to
GVAC s California CPl custoners deleted the |anguage that
prem uns woul d be earned pursuant to the “customary pro rata
tabl e” and specified that prem ums woul d be earned i n accordance
with the “applicable special cancellation table filed with and
approved by the M chigan I nsurance Bureau”; and second,
begi nning June 1, 1996, all GVAC California custoners placed
with CPl receive annual (not nulti-year) policy terns, and
prem unms earned are cal cul ated according to a pro rata-by-tine
table. These are wei ghty changes contained in a wei ghty piece
of evi dence.

Under the Hsu-Scott conparative approach, we conclude there
is substantial evidence to support a finding that plaintiffs
obtained the “greater relief” on the contract action;
accordingly, the trial court did not abuse its discretion in

this respect.
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C. Excessive Fees

GVAC clainms the trial court abused its discretion by
awardi ng plaintiffs excessive fees. W disagree.

The trial court awarded plaintiffs $3,629,275 in attorney
f ees.

“The amount of an attorney fee to be awarded is a matter
wi thin the sound discretion of the trial court. [Citation.]
The trial court is the best judge of the value of professiona
services rendered in its court, and while its judgnent is
subject to our review, we will not disturb that determni nation
unl ess we are convinced that it is clearly wong.”2% A challenge
to the anount of the award is upheld only if that anmount “is so
large or small that it shocks the conscience and suggests that

passi on and prejudice influenced the determination.”?2°

The $3.6 million attorney fee award does not shock our
conscience. This case has been ongoing since February 1993. It
is a class action involving 116,000 cl ass nmenbers. Its trial

conpl exity has been succinctly denonstrated by just the nunber
of interlocutory trips to the appellate court--four. The judge
who presided at the trial nmade the attorney fee award, stating
that “[a]fter reviewing the record, . . . $3,629,275.00 is the
reasonabl e anount of attorneys’ fees under the factors set forth

in Niederer v. Ferreira (1987) 189 Cal . App. 3d 1485, 1507 [those

28 Akins v. Enterprise Rent-A-Car Co. (2000) 79 Cal.App. 4th
1127, 1134 (AKins).

29 Akins, supra, 79 Cal.App.4th at page 1134,
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factors include the nature of the litigation; its difficulty;
its inportance; anount of noney involved; skill required;
experience; attention, tinme and skill given].” The record
supports the trial court’s conclusion that “This case was
vigorously litigated for nore than six years. Disputed matters
wer e thoroughly researched, briefed, and argued by highly

noti vated and experienced attorneys. The conpl ex and technica
nature of this case, coupled with the intensity of the
litigation, required attorneys on both sides to exercise the

hi ghest degree of skill and training.”

GVAC is concerned that the trial court awarded attorney
fees for work on unsuccessful contract clainms and on non-
contract cl ai ns.

As for the unsuccessful contract clains, apportionnment was
unnecessary here. “Attorney’s fees need not be apporti oned when
incurred for representation on an i ssue comon to both a cause
of action in which fees are proper and one in which they are not
all owed.”30 Here, all of the contract clains involved the sane
contract (the standard sal es agreenent) and the sanme contractual
rel ationship (the purchase of CPl); the accel erated nethod of
earning prem uns was presented to the jury as part of that
overall contractual relationship. “[L]itigation nay involve a
series of attacks on an opponent’s case. The final ground of

resol ution may becone clear only after a series of unsuccessf ul

30 Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124, 129-130
(Reynol ds) .
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attacks. [Attorney fee] [c]onpensation is ordinarily warranted
even for those unsuccessful attacks, to the extent that those
attacks led to a successful claim?”31

As for the non-contract clainms, if an action asserts both
contract and non-contract clains, section 1717 applies only to
attorney fees incurred to litigate the contract clains.32 The
trial court did not award as attorney fees $980, 252 representing
3,662.25 hours spent on non-contract cl aimns.

2. Costs

a. Costs Awarded on an Individual Basis

Keeping with its previous theme, GVAC contends that it
prevail ed agai nst nost of the class nenbers (those who did not
recover any danages) and three of the four named plaintiffs, and
shoul d recover costs agai nst those plaintiffs on an individual
basi s.

We reject this argunent for the reasons expressed in
section 2 of the Judgnent Appeal and briefly reiterated in
section la of this appeal regarding the nature of a class
action.

b. Prior Appeal Transcript Costs

GVAC clainms the trial court erred in denying its cost

request of $31,488 to cover the cost of preparing the reporter’s

transcript for the Injunction Appeal.

31 Akins, supra, 79 Cal.App.4th at page 1133, citing Gty of
Sacranmento v. Drew (1989) 207 Cal . App. 3d 1287, 1303.

32 Reynol ds, supra, 25 Cal.3d at page 129.

27



A brief background is required to understand this claim
In early July 1996, GVAC appeal ed a May 1996 order that
directed a reference and appointed a referee (Reference Appeal,
No. C024177). Shortly thereafter, GVAC appeal ed fromthe July
1996 injunction order (lInjunction Appeal, No. C024270). Inits
notice to prepare the reporter’s transcript for the Injunction
Appeal , GVAC noted that the transcript “shall be the sane as the
reporter’s transcript already requested and paid for by GVAC
for the Reference Appeal.

We di sm ssed the Reference Appeal in Septenber 1996 and
awarded plaintiffs their appellate costs.

GVAC used the Reference Appeal’s reporter’s transcript
for its successful Injunction Appeal, an appeal in which GVAC
was awarded its costs in July 1998. Wth mnor additions, GVAC
used the sanme reporter’s transcript for the two current appeals
(Judgnent Appeal No. C032862 and Attorney Fees/ Costs Appeal
No. (C034059).

Appel | ate costs are governed by the California Rules of
Court; rule 26 covers appeals from superior courts.33 Rule 26(c)
states in relevant part:

“The party to whom costs are awarded may recover only the
foll ow ng, when actually incurred: (1) the cost of preparation

of an original and one copy of any type of record on appeal

33 Lavine v. Jessup (1959) 175 Cal.App.2d 136, 138; 9 Wtkin,
California Procedure (4th ed. 1997) Appeal, section 802,
page 833.
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aut hori zed by these rules if the party is the appellant, . . . ;
provided . . . that the expense . . . of copying parts of a
prior record that could be incorporated by reference under

rule 11(b), shall not be recoverable as costs unless the copying
is ordered by the reviewing court . . . .” (Rule 11(b) provides
that prior records may be incorporated by reference for
subsequent appeals in the sanme case.)

Here, GVAC “actually incurred” the cost of the reporter’s
transcript “when” it pursued its unsuccessful Reference Appeal
(and was not awarded costs), and not “when” it pursued its
successful Injunction Appeal (and was awarded costs). Using
rule 11(b), GVAC sinply incorporated the Reference Appeal’s
reporter’s transcript for the subsequent |njunction Appeal. As
noted by plaintiffs, the “plain fact is that GVAC did not incur
any transcript costs in pursuing the Injunction Appeal.” Under
rules 26(c) and 11(b), parties generally are not awarded costs
for prior records if they can be incorporated by reference.

This view of rule 26(c) is bol stered when one | ooks at that
rule’s history. According to the person who originally drafted
rule 26(c) for the Judicial Council, Bernard Wtkin hinmself,
that rule adopts the pattern of former Code of Civil Procedure
section 1034 in stating what items are recoverable as costs. 34
Former Code of Civil Procedure section 1034 stated in part:

“The party entitled to costs [on appeal], or to whom costs are

34 Wtkin, New Rules on Appeal, 17 So.Cal. L.Rev. (1944) 232,
258 (hereafter Rul es on Appeal).
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awar ded, may recover all anpbunts actually paid out by him
in connection with said appeal, and the preparation of the
record for the appeal . . . .”3%

As stated in Rules on Appeal: “It is to be expected that a
provi sion such as Rule 26(c) or its predecessor, which lists and
narromly limts the itens, will be criticised [sic] on the
ground that it nust be strictly construed, and that other
| egiti mate expenses incurred in unusual cases will not be
recoverable. [Footnote omtted.] Sone thought was given to the

advisability of adding a catchall provision, such as ‘any

anounts specifically awarded by the reviewi ng court,’” or ‘any
ot her expense actually incurred in good faith in the taking or
prosecution of the appeal.” But it seened wiser to retain the
present conservative rule than to reward the efforts of

i ngeni ous and i rmagi native attorneys. [In his article, Wtkin
drops a footnote at this point stating:] See Christens[o]n v.
Cudahy Packing Co. [1927] 84 Cal.App. 237, [239] . . .: *‘lIn so
limting the recoverable costs a double purpose is served--
uniformty in the charge to be inposed upon unsuccessf ul

parties, and prevention of inposition upon such parties through

unnecessary and unreasonabl e expenditures.’ ”36

35 See Historical Note, 18A West’'s Annotated Code of Civil
Procedure (1980 ed.) followi ng former section 1034 (par. 4,
1933 anend.).

36 Rules on Appeal, supra, 17 So.Cal. L.Rev. at pages 258-259,
i ncl udi ng footnote 277.
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Enphasi zi ng the | anguage of forner Code of Civil Procedure
section 1034--"anounts actually paid out . . . in connection
with said appeal” (then found in former Code of Civil Procedure
section 1027)--the state high court in Turner v. East Side Canal
& Irr. Co. ruled that when the record on appeal includes a
reporter’s transcript that was paid for by a successful
appel lant for use during the trial, costs on appeal may not
i ncl ude anything for that transcript.37

The rule of Turner and Mrris was di sapproved to the extent
it was contrary to the situation presented in Ralph' s Chrysler-
Plymouth v. New Car Deal ers Policy & Appeals Bd.38

In Ral ph’s, a party unsuccessfully pursued an
adm nistrative appeal. As a necessary step in that appeal, the
party paid for the preparation of the adm nistrative record.
That sanme record was used when the party successfully obtained a
superior court wit of mandate pursuant to Code of Civil
Procedure section 1094.5, subdivision (a) (section 1094.5(a)).
The high court in Ralph's upheld the trial court’s award of
t hese record preparation costs even though they had been

i ncurred before the mandate proceeding. 39

37 Turner v. East Side Canal & Irr. Co. (1918) 177 Cal. 570,
572-574; accord, Regents of University of California v. Mrris
(1970) 12 Cal . App.3d 679 (Morris).

38 Ralph's Chrysler-Plymouth v. New Car Deal ers Policy & Appeal s
Bd. (1973) 8 Cal.3d 792, 796-797 (Ralph's).

39 Ralph's, supra, 8 Cal.3d at pages 794-796.
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The Ral ph’s court enphasi zed section 1094.5(a)’ s | anguage
that “*1f the expense of preparing all or any part of the record
has been borne by the prevailing party, such expense shall be
taxabl e as costs.’”40 The court then reasoned: “[S]ection
[ 1094. 5(a)] makes absolutely no reference to when the expense
must be borne, and there seens to be no reason to penalize a
successful petitioner nerely because a transcript was prepared
during a trial, or prepared in the course of the adm nistrative
process so long as the transcript was essential to review and
its cost allowable under the |anguage of the applicable statute.
It is not reasonable to deny Ral ph's those costs it would have
incurred had the record been prepared initially for the mandanus
proceedi ngs nerely because the costs were incurred earlier in
the litigation.”41

We find Ral ph’s inapplicable here. Ralph’ s did not involve
costs on appeal. More significantly, under the |anguage of the
applicable “statute” before us--rule 26(c)--GVAC “actually
incurred” its reporter transcript cost “when” it pursued its
unsuccessful Reference Appeal and not “when” it pursued its
successful Injunction Appeal. The rule 26(c) phrase “when
actually incurred” also coordinates nicely with rule 11(b) that
a prior record be incorporated by reference for subsequent

appeal s in the sanme case.

40 Ral ph’s, supra, 8 Cal.3d at page 795, italics omtted.
41 Ral ph’s, supra, 8 Cal.3d at page 796.
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We realize, though, that the phrase “when actually
incurred’” is not as “appeal -specific” as forner Code of G vi

Procedure section 1034’s | anguage “all anounts actually paid
out . . . in connection with said appeal” (italics added);
furthernmore, this phrase fromrule 26(c) arguably could nean
not hi ng nore than ensuring that requested costs were actually
i ncurred.

Neverthel ess, the bright-1line purposes undergirding
rule 26(c)--to ensure uniformty in the costs awarded, to
prevent inposition of unnecessary or unreasonabl e expenditures,
and to discourage the efforts of ingenious and inaginative
attorneys--are served by not extending Ralph’s to the facts
here.42 A question that cannot be avoided here is whether the
sanme reporter’s transcript (or the sanme clerk’s transcript for
that matter) is recoverable as a cost in nultiple appeals.
Common sense, as well as rules 26(c) and 11(b), would generally
say no. GVAC paid for the reporter’s transcript for the
Ref erence Appeal and |ost that appeal, thereby not obtaining its
cost. GVAC used that sanme reporter’s transcript inits
successful Injunction Appeal, an appeal for which it was awarded
costs. Had GQVAC prevailed in the Reference Appeal, it would
have obtained the transcript cost and could not again seek that
cost in the Injunction Appeal. Wy should the outcone in the

Ref erence Appeal determ ne the award of costs in the Injunction

42 See Rules on Appeal, 17 So.Cal. L.Rev. at pages 258-259,
i ncl udi ng footnote 277.
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Appeal ? The Reference and I njunction appeal s were i ndependent
of each other; they did not involve related reviews. As
plaintiffs note, GMAC is trying to shift its transcript costs
from an unsuccessful appeal to a subsequent, successful one.

GVAC counters that it “actually incurred and paid the cost”
of preparing the reporter’s transcript, and the transcript was
“essential to review in GVAC s successful, cost-recoverable
| njunction Appeal .43 It is fair and reasonabl e, GVAC cont ends,
to recover costs for the transcript in the Injunction Appeal,
especially since the Reference and I njunction Appeals were
undertaken only about a week apart. However, there is another
way of |ooking at what is fair and reasonable here. Wth our
resolution of the two current appeals, GVAC has now | ost three
of the four appeals it brought, using essentially the sane
reporter’s transcript. Against this backdrop, why is it fair
and reasonable for GVAC to be awarded the cost of preparing this
transcript?

The point is, we think there is value in retaining the
originally envisioned bright Iines of rule 26(c). The awardi ng
of appellate costs should not becone yet another grist of
conplex litigation. GVAC “actually incurred” the cost of
preparing the reporter’s transcript in its unsuccessful
Ref erence Appeal, and therefore is not entitled to recover that
cost in its subsequent, independent Judgnent Appeal.

The trial court did not err in denying this cost request.

43 See Ral ph’s, supra, 8 Cal.3d at page 796.
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D1 spcsI TI ON
The judgnent, the orders denying GVAC s posttrial notions
to vacate the judgnent and for judgnent notw thstandi ng

the verdict, and the order for attorney fees and costs are

affirmed. (CERTIFI ED FOR PUBLI CATI ON. )

DAVI S , J.

We concur:

BLEASE , Acting P.J.

HULL , J.
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